














that the regulations in 49 C.F.R. Part 40 govern only testing mariners for dangerous drug use, not
alcohol use, and thus the regulations imposed no such requirement. The case noted that the
Coast Guard had previously addressed this lack of regulatory specificity in the Final Rule
implementing 33 C.F.R. Part 95, which said:

Section 95.030 now simply states that personal observation of apparent
intoxicated behavior or a chemical test are acceptable as evidence of intoxication.
... The rule does not preclude the use of other evidence at a hearing, nor does it
mandate the use of the specified evidence . . . The acceptability of a particular test
required by a marine employer will be established during an administrative or
judicial proceeding.

Appeal Decision 2659 (DUNCAN) (quoting Operating a Vessel While Intoxicated, 52 Fed. Reg.
47,526, 47,530 (Dec. 14, 1987)). Following this excerpt, the decision stated: “Accordingly, in

this case, it was the ALJ’s responsibility to determine whether the evidence presented, including
evidence involving the administration of the chemical test and the qualification of the technician,
was sufficient to show that Respondent was ‘under the influence of alcohol.”” Appeal Decision

2659 (DUNCAN).

While it is true that DUNCAN allows the ALJ to determine the acceptability of an
alcohol test, the inquiry in DUNCAN is focused not on whether requirements have been
complied with during the administration of the test, but rather whether the test and its results
constitute reliable evidence of intoxication. In this case, the ALJ granted Respondent’s motion
to dismiss based on his conclusion that selection of the mariner for testing did not comport with
the regulatory requirements for random testing set forth in 46 C.F.R. Part 16. In so doing, the
ALIJ focused on whether the selection of individuals for testing was random, rather than, as in
DUNCAN, the reliability of the alcohol test and its results. Whether the selection of individuals
for testing is random does not affect the reliability of the test to show intoxication. Accordingly,
the ALJ’s reliance on DUNCAN to give himself authority to accept or reject the selection of

individuals for testing was misplaced.

The purpose of suspension and revocation proceedings is to promote safety at sea.
46 U.S.C. § 7701(a). See also 46 C.F.R. § 5.5 (“[Suspension and revocation] actions are

intended to help maintain standards for competence and conduct essential to the promotion of



safety at sea.”) Granting the motion to dismiss based on inapplicable regulations frustrated the
purpose of suspension and revocation proceedings and constituted error. To allow the ALJ’s
decision in this case to stand would require that the Coast Guard prove that a maritime
employer’s selection of individuals for alcohol testing complies with regulations that simply do
not apply to alcohol testing. There might be good policy reasons for such requirements; the ALJ
makes this argument in his discussion of randomness as a protector of individual rights. See
D&O at 5-6. However, suspension and revocation proceedings are not the appropriate place to
impose such requirements on policy grounds. If the Coast Guard were to impose alcohol test
selection requirements that match those of its drug testing regulations, it would be free to do so
by using standard rulemaking procedures. I decline to endorse imposition of this requirement on

the maritime industry absent such regulations.

CONCLUSION

The ALJ improperly imposed the inapplicable testing requirements of 46 C.F.R.

§ 16.230(c) on Respondent’s employer. His dismissal on that basis constituted reversible error.

ORDER
The ALJ’s Order, dated November 13, 2009, is reversed and the case is remanded for

proceedings consistent with this opinion.
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Signed at Washington, D.C. this -9 day of@gﬂ%, 2011.



